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PROCURED DISPUTE

Public procurement is an area where
the state of Ukraine acts not only as the
regulator of internal economic relations
but also as its direct participant.

The openness of the domestic market
to foreign imports caused by WTO mem-
bership and the obligations of Ukraine
under the Association Agreement with the
EU, as well as other substantial political
factors, makes this sphere a special focus
for foreign producers and investors.

In this regard, one of the most impor-
tant achievements of public procurement
reforms was the creation of a unified elec-
tronic system called ProZorro, which has
significantly increased the transparency
of the selection of a successful tenderer.
Moreover, ProZorro has received the in-
ternational Public Sector Procurement
Award for the creation and implementa-
tion of an electronic system with a unique
architecture. The development of this sys-
tem on the basis of open source software
was implemented in partnership between
Government, business and the community
and was administered by the anti-corrup-
tion organization Transparency Interna-
tional Ukraine.

INEVITABLE DISPUTABILITY

However, although the use of elec-
tronic tools in public procurement has
increased transparency and made it
easier for small and medium-sized en-
terprises to participate in public tenders,
the number of legal challenges to pro-
curement decisions is on the rise. One
reason for this is that public procurement
is, and has always been, a lucrative mar-
ket where competition for Government
contracts is fierce.

Unsuccessful tenderers who feel ag-
grieved by the outcome of the tendering
process increasingly challenge procure-
ment decisions by bringing actions in the
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courts against contracting authorities and
(or) organizers of procurement proce-
dures.

The most common grounds for such
actions are the rejection of a tender due to
its non-con-compliance with the require-
ments of law or tender documents and
the tenderer's non-compliance with the
qualification criteria. See, for example, the
Decision of the Higher Commercial Court
of Ukraine in case No. 913/1349/16 of 8
November, 2017.

Consequently, the most prevalent
remedies sought by unsuccessful ten-
derers include a declaration of invalidity
of the decisions to reject the tender and
to determine the successful tenderer, a
declaration of invalidity of the results of
the tender procedure and of the contract
awarded, an order to suspend the pro-
curement procedure by blocking any ac-
tions in the e-procurement system and a
declaration of invalidity of procurement
contracts.

Another reason why unsuccessful ten-
derers resort to litigation is the pursuit of
an injunction. Given that the procurement
procedure is limited in time, an injunc-
tion can in such cases be decisive. This is
what happened in case N0.910/9053/16
arising from the award by a branch of
PJSC Ukrzaliznytsia of a contract for the
supply of fuel and lubricants with a value
exceeding UAH 162 million. By its Order
of 23 May, 2016, the Kyiv City Commercial
Court granted a motion for an injunction
filed by one of the tenderers. The issued
injunction blocked the supply of lubri-
cants and put the entire railway industry at
risk of being unable to provide transporta-
tion, including to the ATO zone. When the
Order was set aside by the Higher Com-
mercial Court, the Claimant discontinued
its claim indicating that it was primarily
interested in obtaining an injunction.

Hopefully, with the coming into force

on 15 December, 2017 of the new proce-
dural codes that give wide judicial discre-
tion regarding the use of counter-injunc-
tion, we will see a significant reduction in
the number of such lawsuits.

VARIABILITY OF TERMS AND
CONDITIONS

In accordance with the general rule
stipulated in Article 36 of the Law of
Ukraine On Public Procurement, the terms
and conditions of the procurement con-
tract must not deviate from the content
of the tender submitted as a result of the
auction by the successful tenderer (in-
cluding in terms of the price for an item
of the goods) or the price offered by the
tenderer in the case of a negotiated pro-
cedure.

It is noteworthy, however, that the
same article establishes an exhaustive
list of cases when the essential terms and
conditions of the procurement contract
may be modified, including cases when
the price for goods can be raised.

So as to provide clear guidelines on
the application of this provisions, the
Ministry of Economic Development and
Trade of Ukraine issued clarifications of
27 October, 2016 N0.3302-06/34307-086,
regarding change in the essential terms of
the procurement contract, which are ac-
tively applied by courts of all instances in
the consideration of procurement disputes.

GETTING THE AMOUNTS DUE

However, neither the award of the pro-
curement contract nor the proper perfor-
mance of obligations guarantees that the
contractor will in fact be paid the amounts
due under the contract.

In some cases, for example, the pro-
curement contracts concluded between
state-owned enterprises and economic
operators contained clauses under which
the obligation of the contracting authority
to pay for the works performed was either
subject to or delayed until the receipt of
budget funds. For a certain period of time
the courts supported the position of state-
owned contracting authorities: a lack of
budget funds means no obligation to pay,
citing Part 1 of Article 212 of the Civil Code
of Ukraine which provides for the right of
contracting parties to make the acquisi-
tion of the rights and assumption of ob-
ligations conditional upon the occurrence
of a specified but uncertain event (sus-
pensive condition).
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Fortunately, however, in recent deci-
sions the courts have upheld another,
more equitable, position. For example,
the Higher Commercial Court of Ukraine,
in the vast majority of cases, noted that
such conditions are not to be regarded as
a suspensive condition. For instance, in
Resolution of the HCCU of 5 November,
2013 in case No. 910/9276/13 the court
stated that suspensive condition is an
event which is not certain to occur. Thus,
the condition of Contract No.26 of 26
July, 2010 that made the payment for the
works performed by the Claimant con-
ditional on the Defendant's account get
credited with funds does not meet the
criterion of uncertainty of an event. The
parties, when entering into the contract
that contained this condition, expected
the contracting authority to properly per-
form its obligation and pay for the works
it accepted. Consequently, such condi-
tion is not suspensive in the meaning of
Article 212 of the Civil Code of Ukraine
and, therefore, payments for works per-
formed had to be made by Defendant-1in
accordance with the rules of Part 2 of Ar-
ticle 530 of the Civil Code of Ukraine. That
is, within seven days of the date of parties
signing the certificate of acceptance of
works (Resolution of the HCCU of 7 July,
2015 in case No. 910/19256/14).

Thus, the condition that makes the
payment for the services/goods subject
to the receipt of budget funds is not sus-
pensive in the sense of Article 212 of the
Civil Code of Ukraine and well-established
practice of the HCCU. In addition, as con-
firmed by the case law of the HCCU, ECHR,
SCU (now SQ), the state's lack of funds,

the lack of budgetary allocations, etc.
cannot be regarded as sufficient grounds
for non-execution of court decisions or
non-performance of obligations under the
contracts.

GETTING OUT OF DEFAULT

Although the state guarantees the
execution of court decisions ordering the
collection of funds and requiring the per-
formance of certain actions with regard to
property, our practical experience shows
that when it comes to a state-owned con-
tracting authority financed from the state
budget, even the existence of a court
decision ordering the collection of funds
does not guarantee that the payment will,
in fact, be made.

Occasionally persons apply to ad-
ministrative courts seeking declaration of
omissions by the State Treasury of Ukraine
and an order to transfer the funds award-
ed under a court order.

Resolution of the Plenum On Gener-
alization of the Practice of Resolving Ad-
ministrative Disputes that Arise in Connec-
tion with the Execution of Court Decisions
Ordering the Collection of Funds Owed by
a State Body or Institution of 29 Septem-
ber, 2016 No. 13 expressly states that the
vast majority of such decisions are either
not executed at all or are executed late.
This situation gives rise to new lawsuits
brought against the bodies of the State
Treasury.

However, taking into account that the
amounts of compensation provided under
KPKV 3504040 “Execution of court deci-
sions guaranteed by the state' are very
small (for 2018 — UAH 500,000.), even if

Business Group, SOTA Cinema Group, Helen Marlen Group,
National Bank of Ukraine, Vernum Bank, MistoBank, Deposit
Guarantee Fund, Auto-Aktiv Infiniti, Brokbusiness, Furshet,

a court issues the decision ordering the
State Treasury of Ukraine to pay, it will be
difficult to have those decisions imple-
mented and to eventually get the funds.

By its Resolution of 16 September, 2015
No. 703 Some Issues of Execution of Court
Decisions Guaranteed by the State and of
Judgments of the European Court of Human
Rights, the Cabinet of Ministers of Ukraine
decided to restructure the debts of up to
UAH 7,544,562,370 that arose as of 1 Janu-
ary, 2017 (thisamount also appears in Artic-
le 19 of the Law On the State Budget of
Ukraine for 2018) under court decisions,
the execution of which is guaranteed
by the state, as well as under the judge-
ments of the European Court of Human
Rights delivered in cases brought against
Ukraine, by issuing financial treasury bills
with a maturity of up to seven years.

The treasury bills provide for the
settlement of the debt within the term
specified in the bill (up to 7 years) in equal
installments for each year, with the repay-
ment of the debt deferred for one year and
an interest rate of 9.3% per annum.

Since treasury bill payments are to
be made in accordance with the target
program "measures to execute court de-
cisions guaranteed by the state' under
which the total amount to be spentin 2018
is set at just UAH 500,000, creditors are
unlikely to be able to use such bills for the
intended purpose.

However, these treasury bills can be
used to repay loans (subject to the con-
sent of creditors), to carry out payment
transactions in banks, to secure the per-
formance of obligations, and to engage in
other lawful activities.
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