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Ukrainian judiciary has been notorious for the broad interpretation of the 
notion of public policy, often going into the merits of arbitral awards. 1,5 
years since the latest milestone in reforming the state’s judicial system, we 
analyse whether the reform has brought about any changes to the men-
tioned approach.

Award under a Crimea-related contract: Posco Daewoo Corporation and 
Hyosung Corporation v. Ukrenergo 

Under the contract entered into in 2012, a consortium of companies, includ-
ing the applicants, undertook to carry out a modernization of an electric 
power substation in Crimea. By February 2014 the applicants had supplied 
73% of the equipment, the rest was manufactured but not yet supplied. 
Ukrenergo, which is a state enterprise in charge of the operational and tech-
nological control of the integrated power grid of Ukraine, failed to make any 
payments under the contract. The applicants obtained a VIAC award in their 
favour and applied for its enforcement in Ukraine. 

Ukrenergo opposed the enforcement. It argued that the payment for the 
equipment supplied to Crimea which is now used by the Russian authorities 
would equate to the financing of terrorism in violation of the public policy 
of Ukraine. Furthermore, enforcement against Ukrenergo would allegedly 
impair the national security and economy, since the enterprise would not be 
able to ensure the reliable operation of the power system. 

The Supreme Court rejected Ukrenergo’s arguments. It interpreted public 
policy as the legal order of the state and the fundamental principles underly-
ing the state system, including its independence, integrity, autonomy, invio-
lability and the fundamental constitutional rights, freedoms, guarantees etc.

The Supreme Court found no contradiction to the public policy based on the 
facts of the case. It concluded that the location of the equipment in Crimea 
may not excuse the failure to perform contractual obligations, particularly, 
if the majority of the equipment was supplied prior to the occupation of the 
territory. The Court was also not persuaded by the alleged gravity of the 
awarded amount for the financial performance of Ukrenergo. 

Award affected by sanctions: Avia FED Service v. SJSHC “Artem” 

In December 2014, SJSHC “Artem” undertook to supply certain military 
goods to Avia FED Service, the Russian customer. The Ukrainian company 
failed to supply any goods or to return the down payment. In Ukrainian 
courts, it objected to the enforcement of the arbitral award rendered in fa-
vour of Avia FED Service based on the public policy ground. 

Artem claimed that Avia FED Service had entered into the supply contract 
to perform its obligations to the enterprises of the military sector of Rus-
sia which fall under the sanctions adopted by the National Security and De-
fence Council of Ukraine and enacted by the President of Ukraine. Therefore, 
enforcement of an arbitral award to the ultimate benefit of the companies 
under sanctions would violate the public policy of Ukraine. The district court 
and the appellate court upheld the argument. 

The Supreme Court reversed lower courts judgments and ruled that the en-
forcement of the arbitral award in question does not impair the public policy 
of Ukraine. It remitted the case for reconsideration. 

The Supreme Court concluded that enforcement of an award in favour of a 
Russian company is not contrary to the public policy, given that the political 
situation in the region does not affect private legal relations and the as-
sumed contractual obligations. 

Concluding remarks 

The comprehensive judicial reform has started to yield results in improving 
Ukraine’s image as an arbitration-friendly jurisdiction. In its interpretation of 
public policy, the Ukrainian highest judicial authority now appears to follow 
the gold standard that the “provision was not meant to enshrine the vagaries 
of international politics under the rubric of ‘public policy’”.
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“We (recently) had a big conference on Ukraine at my center 

at Stanford… and we had a panel on culture and national identi-

ty. (Member of Parliament) Hanna Hopko and (University of Notre 

Dame professor) Yuri Avvakumov were on that panel and I think 

it was quite an interesting discussion,” Fukuyama said. “I do think 

that Ukraine does need its own identity. Most Russians beginning 

with (Vladimir) Putin go around and say there’s no such thing as 

Ukraine, that it’s always been part of Russia and there’s no sepa-

rate Ukrainian culture.”

But one very important cultural victory for Ukraine was the 

recognition of the Ukrainian Orthodox Church as independent 

from the Moscow Patriarchate by receiving autocephaly from the 

Ecumenical Patriarchate of Constantinople back in January.

He called it “an important step to show that, in fact, there is a 

possibility of religious independence and, therefore, since a lot of 

cultural identity is based on religion, that is one element of it,” 

Fukuyama said.

Another distinction between Ukraine and Russia is that Ukraine 

is much more democratic: “…it’s the fact that one is a free coun-

try and the other one isn’t, that’s something that is very valuable. 

Ukrainians ought to be proud of the fact that they can walk around 

and criticize the government, organize political parties and you 

know, pretty much, be free people.”

But, according to Fukuyama, it takes a lot of time for a country 

to create its own culture and identity.

“Every country needs to live with its own historical legacy and 

you can’t just create a national culture out of thin air. And you 

know the legacy of communism is something that pervades the 

whole former Soviet Union. And I think that that’s something that 

needs to be overcome. I think that’s a generation-long project. Or 

maybe a multi-generation-long project.”

Golden rule: Education
And an important factor will be reforming Ukraine’s education 

Political scientist Francis Fukuyama has been visiting Lviv 
and Kyiv for several years, teaching some of Ukraine's 
most talented students through Stanford University’s 
Leadership Academy for Development. (Volodymyr Petrov)


